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THE VITAL IMPORTANCE OF A LIBERAL 
CONSTRUCTION OF THE ESPIONAGE 
ACT. 


Last April, when Hon. Thomas W. 
Gregory, Attorney General of the United 
States, appeared before the Exccutive 
Committee of the American Bar Asso- 
ciation to offer suggestions for co-opera- 
tion of the bar with the enforcement of 
new federal legislation, he had occasion 
to call attention, in a few instances, to the 
failure to secure conviction under the 
tspionage Act, which had aroused a spirit 
of resentment among the people, encour- 
aging them to take the law into their 
own hands. He requested the bar to 
urge the people to be patient until the 
Espionage Act could be so amended as 
to meet the unusual conditions brought 
about by the war and the insidious Ger- 
man propaganda in this country. 

While it is true that the Espionage 
Act as originally drawn was so re- 
stricted in scope as to permit many of the 
most dangerous emissaries of German 
propagandism to escape, much of the 
blame for the failure of the cases referred 
to is properly chargeable to the narrow 
and technical construction of the Act by 
a few federal judges. 

Take the case to which the Attorney 
General referred in his address. “In this 
case,” he said, “the defendant was 
charged with having violated Section 3 
of the Espionage Act, in that (1) he did 
‘make and convey false reports and false 
statements with intent to interfere with 
the operation and success of the military 
and naval forces of the United States and 
to promote the success of its enemies’; 
and (2) that he did ‘cause and attempt to 
cause insubordination, disloyalty, mutiny 
and refusal of duty in the military and 





naval forces of the United States, and 
obstruct the recruiting and enlistment ser- 
vice of the United States, to the injury of 
the service of the United States, specially 
as follows: At divers times in the presence 
of sundry persons defendant declared 
that he would flee to avoid going to the 
war; that Germany would whip the 
United States, and he hoped so; that the 
President was a Wall street tool using 
the United States forces in the war be- 
cause he was a British tool; that the 
President was the crookedest ———-— 


_(the term used was too vile to repeat) 


ever President; that he was the richest 
man in the United States; that the Presi- 
dent brought us into the war by British 
dictation; that Germany had right to 
sink ships and kill Americans without 
warning, and that the United States was 
only fighting for Wall street millionaires 
and to protect Morgan's interests in Eng- 
land.’ 


“The court stated that the evidence 
would justify a finding that defendant 
did make the declarations charged, but 
that a verdict of guilty of any of the 
crimes charged could not be sustained, 
and instructed the jury to acquit. Prob- 
ably from 20 to 30 other district judges 
have construed that law and properly left 
to the jury the duty of determining the 
intention of the accused from the language 
used and the circumstances under which 
it was used. It seems practically im- 
possible in the district in which that 
judge presides to punish the disloyalty 
denounced by this statute.” sete ti 


The case referred to by the Attorney 
General was United States v. Hall, 248 
Fed. 150, wherein Judge Bourquin di- 
rected a verdict of acquittal on the facts 
stated by the Attorney General. Taking 
this case as typical of the many prosecu- 
tions brought under the Espionage Act, 
let us try to determine wherein lay the 
difference in construction whereby a few 
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federal judges saw fit to direct acquittal 
in such cases and others let the issues go 
to the jury. 

Section 3 of the Espionage Act, under 
which these prosecutions were brought, 
provided, before the Amendment of May 


16, 1918, as follows: 


“Whoever, when the United States is 
at war, shall (1) wilfully make or convey 
false reports or false statements with in- 
tent to interfere with the operation or 
success of the military or naval forces of 
the United States, or to promote the suc- 
cess of its enemies, and whoever, wher 
the United States is at war (2) shall wil- 
fully cause or attempt to cause insub- 
ordination, disloyalty, mutiny, or refusal 
of duty, in the military or naval forces 
of the United States, or shall (3) wilfully 
obstruct the recruiting or enlistment ser- 
vice of the United States, to the injury 
of the service or of the United States, 
shall be punished by a fine of not more 
than $10,000 or imprisonment for not 
more than twenty years, or both,” 


In the Hall case, the difficulty which 
Judge Bourquin found insurmountable 
was the absence of any direct proof of 
an actual interference with the operation 
of the military forces, or an intent to in- 
terfere, or an actual obstruction of the 
enlistment service. On the question 
whether the facts: made out a case under 
the first class of offenses prosecuted un- 
der the Espionage Act, the court said: 


“It appears that the declarations were 
made at a Montana village of some sixty 
people, sixty miles from the railway, and 
none of the armies or navies within hun- 
dreds of miles so far as appears. ‘The 
declarations were oral, some in badinage 
with the landlady in a hotel kitchen, some 
at a picnic, some on the street, some in 
hot and furious saloon argument. 


“When facts and circumstances will 
justify a finding that accused intended 
the natural and ordinary consequences 





of his acts, the intent may be inferred. 
There are two fatal objections to such 
inference here, viz.: interference with the 
operation or success of the military or 
naval forces is not the natural and or- 
dinary consequence of such slanders, but 
rather, breach of the peace and a broken 
head for the slandered, are; and the facts 
and circumstances,—times and_ places, 
oral kitchen gossip and saloon debate, 
the impossibility of far distant military 
and naval forces hearing or being affected 
by the slanders, and all else, render the 
inference unjustified, absurd and without 
support in the evidence. 


“Military and naval forces in the Es- 
pionage Act means the same as in the 
declarations of war, the ordinary mean- 
ing, viz.: those organized and in service, 
—not persons merely registered and sub- 
ject to future organization and service.” 


On the question whether the facts made 
out a case under the third clause of the 
Espionage Act, the court said: 


“Nor does the evidence sustain the 
charges of ‘wilfully obstructing the re- 
cruiting or enlistment service of the 
United States, to the injury of the service 
of the United States.’ 


“To sustain the charge, actual observa- 
tion and injury must be proven, not mere 
attempts to obstruct. The Espionage Act 
does not create the crime of attempting to 
obstruct, but only the crime of actual ob- 
struction, and when causing injury to the 
service.” 

Judge Bourquin added this as to the 
general scope of the Espionage Act: 


“The Espionage Act is not intended to 
suppress criticism or denunciation, truth 
or slander, oratory or gossip, argument 
or loose talk, but only false facts wilfully 
put forward as true and, broadly, with 
the specific intent to interfere with army 
or navy operations. The more or less 
public impression that for any slanderous 
or disloyal remark the utterer can be 
prosecuted by the United States is a mis- 
take,” 
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The same view was taken by Judge 
Munger in United States v. Frerichs 
(War Statutes Bulletin, No. 85), and by 
Judge Anderson in United States v. Zim- 
merman (Dist. of Indiana, March 19, 
1918). In the Zimmerman case the de- 
fendant had urged young men not to en- 


‘list in the war on the ground that it was a 


capitalists’ war. Judge Anderson took 
the somewhat unreasonable and ridicu- 
lous position that since no proof was of- 
fered that anyone to whom the defendant 
had spoken failed to enlist or was other- 
wise induced by his words to keep out of 
the service, the enlistment service was not 
injured. 


Over against these cases is the case of 
Masses Publishing Company v. Patten 
(246 Fed. 24). This was a proceeding to 
enjoin the New York postmaster from 
excluding plaintiff’s publication from the 
mails for printing matter prohibited un- 
der the Espionage Act. The District 
Judge granted the injunction on grounds 
similar to those given in the cases above 
mentioned (244 Fed. 535). In the lower 
court Judge Hand insisted upon distin- 
guishing between political agitation 
against the war and the government 
(which might be justified under the right 
of free speech) and “direct incitement 
to violent resistance.” The Circuit Court 
of Appeals brushed aside the labored dis- 
tinctions of Judge Hand and approved the 
exclusion of the publication from the 
mails. 


The objectionable matter published by 
the defendant was a bitter attack upon 
Congress for declaring war, and against 
the Conscription Act, which were both 
dictated, according to defendant, by cap- 
italists of Wall street for their personal 
gain. In determining whether the publica- 
tion of such sentiments were within the 
purvied of the Espionage Act, Judge Hand 
set up the following test: 





“If one stops short of urging upon oth- 
ers that it is their duty or their interest 
to resist the law, it seems to me one 
should not be held to have attempted to 
cause its violation. If that be not the 
test, I can see no escape from the con- 
clusion that, under this section, every 
political agitation which can be shown 
to be apt to create a seditious temper is 
illegal. I am confident that by such lan- 
guage Congress had no such revolution- 
ary purpose in view.” 


In rejecting this narrow test as “clear- 
ly wrong,” Judge Rogers, of the Court 
of Appeals, said: 


“If the natural and reasonable effect 
of what is said is to encourage resistance 
to law, and the words are used in an en- 
deavor to persuade to resistance, it is im- 
material that the duty to resist is not 
mentioned or the interest of the persons 
addressed in resistance is not suggested. 
That one may wilfully obstruct the en- 
listment service without advising in di- 
rect language against enlistments, and 
without stating that to refrain from en- 
listment is a duty or in one’s interest 
seems to us too plain for controversy. 
To obstruct the recruiting or enlistment 
service within the meaning of the stat- 
ute, it is not necessary that there should 
be a physical obstruction. Anything 
which impedes, hinders, retards, restrains 
or puts an obstacle in the way of recruit- 
ing is sufficient.” 


The Amendment of May 16, 1918, 
widens the scope of the Act to include 
remarks intended “to discourage investors 
in the United States securities,” and in a 
general way prohibits the use of abusive 
language “‘about the form of government of 
the United States, or the Constitution 
of the United States, or the military or 
naval forces of the United States, or the 
uniform of the army or navy, or any 
language intended to bring the form of 
government of the United States, or the 
Constitution of the United States, or the 
military or naval forces of the United 
States, or the flag of the United States, 
or the uniform of the army or navy of 
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the United States into contempt, scorn, 
contumely or disrepute,” and provides also 
that anyone “who shall wilfully utter, print, 
write or publish any language intended to 
incite, provoke or encourage resistance to 
the United States, or to promote the cause 
of its enemies, or shall wilfully display the 
flag of any foreign enemy, or shall wilfully 
by utterance, writing, printing, publication 
of language spoken, urge, incite or advo- 
cate any curtailment of production in this 
country of any thing or things, product 
or products, necessary or essential to the 
prosecution of the war in which the 
United States may be engaged, with in- 
tent by such curtailment to cripple or 
hinder the United States in the prosecu- 
tion of the war, and whoever shall wil- 
fully advocate, teach, defend or suggest 
the doing of any of the acts or things in 
this section enumerated, and whoever 
shall by word or act support or favor the 
cause of any country with which the 
United States is at war, or by word or 
act oppose the United States therein, 
shall be punished by a fine of not more 
than $10,000 or imprisonment for not 
more than twenty years, or both.” 


In construing the Espionage Act the 
federal courts should not permit the in- 
jection into the discussion of argumerits 
based on the rights of free speech or 
press. Its constitutionality having been 
sustained, as a proper exercise of the war 
powers of Congress, all talk about the 
“curtailment of the dearly bought liber- 
ties of the people” in time of peace is 
beside the mark. The times are unusual, 
and under the wide powers of Congress 
to make war, all property and personal 
rights of the citizen are held subject to 
such temporary restrictions as Congress 
may think necessary in order to carry on 
the war to a ‘successful conclusion. To 
this end all war measures of Congress and 
of the President should be construed lib- 
erally to effect the purpose intended. Up- 
on the proper enforcement of these meas- 








ures ,all our dearly prized liberties, and, 
indeed, the ‘very existence of the nation 
vitally depend. 


, 


Unless this Act is liberally construed 
in favor of the government, German 
propaganda will continue to grow bolder 
and more effective. Nothing would 
please the German -propagandists better 
than to have the test announced by Judge 
Hand in the Patten case set up as the rule 
of construction of the Espionage Act. Di- 
rect action is not the plan of such propa- 
gandists. It would, even if permitted by 
the Act, be fatal to their success. It is in 
“the field of political agitation,” to use 
Judge Hand’s phrase, and under color 
of “curbstone debates and kitchen gos- 
sip,” to use Judge Bourquin’s language, 
that this propaganda will be most suc- 
cessful in discouraging the enlistment of 
young men,- creating bitterness in the 
hearts of fathers and mothers against the 
war, and ultimately instigating a wide- 
spread demand for a premature peace. 


A. H. R. 








NOTES OF IMPORTANT DECISIONS. 





TELEGRAPH AND TELEPHONES—MEN- 
TAL ANGUISH RULE NOT APPLICABLE TO 
MESSAGES IN INTERSTATE COMMERCE.— 
In Berg v. Western Union Tel. Co., 96 S. E. 
245, decided by Supreme Court of North Caro- 
lina, it is held, that when a message was sent 
from one point in the state by way of a point 
in another state to its destination in the for- 
mer state, the rule regarding mental anguish 
not being an element of injury in interstate 
transportation. applied. 


It has been decided by U. S. Supreme Court, 
that transportation of property over a route 
from one point in a state into and out of an- 
other state to its terminus in the former state 
comes under the Interstate Commerce Act. 
And as this act embraces also telegraph, tele- 
phone and cable companies, the like rule should, 
it is said, apply to messages by them. In sup- 
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port of this ruling many state cases and one 
Circuit Court of Appeals case are cited. It is 
possible, by refinement, to work out some dif- 
ference between an article and a passenger in 
interstate transportation and a message, but 
for practical purposes they are the same. It 
is the use of an interstate instrument as much 
in one instance as the other, and it is of 
such use that a cause of action arises or fails 
to arise. The terms of the Act are compre- 
hensive in scope and should receive their 
natural interpretation. 





JOINT TORTFEASORS — RELEASE OF 
ONE AS MERE COVENANT NOT TO SUE.— 
In Berry v. Pullman Co., 249 Fed. 816, decided 
by Fifth Circuit Court of Appeals, it is held 
that where a passenger on a railroad, injured 
while alighting from a sleeping car, executed 
an agreement covenanting not to sue the rail- 
road, but reserving all rights of action against 
the sleeping car company, the agreement is to 
be construed as a mere covenant not to sue the 
railroad company and not as a release of the 
sleeping car company. 


The court cites authority, both from Tennes- 
see, where tiie passenger entered on his jour- 
ney, and from Mississippi, where the injury 
occurred to the effect, that such an instrument 
is but a covenant not to sue. 


In Tennessee it was said: “Releases of, and 
covenants not to sue, a wrong-doer have from 
early times been considered distinct. A cov- 
enant not to sue one of several joint obligors 
or joint tortfeasors did not at common law 
operate to discharge others from liability, since 
it was said not to have the effect, technically, 
of extinguishing any part of the cause of ac- 
tion.” Smith v. Dixie Park & A. Co., 128 
Tenn. 112, 157 S. W. 900. 


But while this principle, despite conflict of 
view among the courts, may be taken as sound, 
is it true, that where you agree not to sue one 
of two joint tortfeasors who is primarily liable, 
the one only immediately liable, is not tech- 
nically released? 


In this case as the plaintiff was injured, pri- 
marily, by the sleeping car company, and not 
by the railroad company, there could be no 
right of contribution by the latter against the 
former, and if in the action against the latter 
it could be allowed credit pro tanto on the re- 
covery by what was received from the railroad 
it was fortunate, unless the railroad sued the 
sleeping car company for what it had paid. The 





question, therefore, was rightly disposed of 
under the rule recognized as the better doc- 
trine. 





ARMY AND NAVY—STATE CONTROL 
OF HIGHWAYS SUSPENDED BY NATIONAL 
NEEDS IN WAR.—In State v. Burton, 103 
Atl. 962, decided by Rhode Island Supreme 
Court, it is held that a member of United 
States Naval Reserve force in this country, 
who exceeds the speed laws as a dispatch 
bearer in the performance of an urgent duty 
as commanded by his superior officer, in a 
district where state territory is affected by 
military operations, is not amenable to local 
speed regulations. 

The court said: “It is not questioned that 
in time of war within the territory occupied 
by the army or navy and in the district affected 
by military operations, a military commander 
is supreme. He may override civil authority. 
and pursue. whatever course the necessities 
of the situation commend to his judgment., 
Newport is not within the theater cf actual 
conflict. It is, however, the headquarters of 
the Second Naval District. The waters about 
it are in the actual control of the naval forces 
of the United States, which are charged with 
the duty of guarding our coasts and water- 
ways against surprises and attacks by a re- 
sourceful enemy. Any plan of the naval au- 
thorities for the furtherance of that purpose 
cannot be hamperéd by the _ enforcement 
of the ordinary regulations pertaining to the 
use of our highways. The respondent is a 
sailor in the service of the United States, 
and was bound to obey the lawful orders of 
his superior officer. The order in question, 
although it called for a disregard of the ordi- 
nary rules of conduct, was not illegal in the 
circumstances, but on its face was one which 
was justified by the rules of war and the situ- 
ation then existing at Newport.” 


The court is careful to say that this does 
not excuse members of the navy or army 
from ‘acts done by them under any and every 
sort of claim of immunity, but the control 
of the government should not be needlessly 
interfered with by local regulations, at least 
those regarding the use of highways. There 
must be a military necessity for the exer- 
cise of such control. There is _ constitu- 
tional power for Congress to declare war and 
this grant of power carries with it all means 
for its prosecution, state rights to the con- 
trary notwithstanding. The subordination of 
state authority to this high grant has often 
been held. 
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ALIENS IN BRITISH COMPANIES. 





The Board of Trade has appointed a de- 
partmental committee to enquire as to what 
amendments are necessary on British Com- 
pany Law. Similar committees in the past, 
from time to time, have considered Com- 
pany Law with the view of amendment. In 
these former cases the aim of each com- 
mittee was directed, generally speaking, to 
two objects—first, the protection of the in- 
vesting public; and, second, administrative 
amendments which were rendered neces- 
sary by decisions of the Court on previous 
acts disclosing defects or anomalies in their 
practical application; but the remit to this 
committee is of a far different character, 
its scope is much wider. Indeed, as will 
appear later, they will be called on to con- 
sider questions which belong rather to the 
domain of Economics, Political Science 
and International Statesmanship, rather 
than to the work of Company Law and 
Management. 

It is a not improbable surmise that the 
formation of the committee was forced on 
the government by the fact which war con- 
ditions revealed of the existence of enemy 
shareholders in British Limited Companies 
and the consequent public feeling that such 
a position demanded, in the interests of 
national safety, some enquiry. A primary 
matter which will therefore come before the 
committee is the question of aliens holding 
shares or debentures in a company and the 
question of disclosure. With regard to the 
alien character of a company there is the 
finding of the House of Lords in the Con- 
tinental Tyre Company’s case, that although 
a company is registered here and is in its 
corporate capacity apparently a British con- 
cern, yet it is competent in considering its 
status under British law, to have regard to 
its real character as may be inferred from 
the nationality of the members composing 
it. That was a decision given in time of 
war and, generally speaking, the point was 
whether the company concerned was an 
enemy concern. The decision does not dis- 








turb the principle that a company on in- 
corporation becomes a separate legal en- 
tity. It merely affirms that in time of war 
the enemy character of the company can 
be inferred or otherwise from the national- 
ity of its members. 

It has to be remembered that this is a 
decision given in wartime, and one should 
consider carefully where and how far it 
should be extended to times of peace. 
Even as a decision given in wartime its 
ruling has been_questioned, and in one of 
the United States’ Supreme Courts a def- 
inite judgment to the contrary has been 
given, upholding the complete separation 
of the legal entity from the individual mem- 
bers. A state of war is an abnormal con- 
dition, and it by no means follows that 
steps necessary in tvartime should be taken 
in times of peace. 

It will be found on analysis that this 
point involves several questions, some of 
which are of great depth. In the last re- 
sort it really involves the question whether 
it is desirable that foreign capital should be 
attracted to this country. Then what is 
meant by the word “foreign”? Is this to 
exclude our Allies in the present war or 
other foreign countries with whom we may 
have friendly relations, and how practical- 
ly can this idea be carried out? Presum- 
ably, no restriction will be placed on cap- 
ital coming from our own dominions and 
dependencies, but what can insure that such 
capital has not ultimately a foreign source? 
There are other considerations, too, and 
we think reflection will justify the con- 
clusion that no restrictions should be made 
which would prevent investment of foreign 
capital in commercial and industrial under- 
takings in the British Empire. According 
to that view, therefore, it should be open 
to anybody from any quarter of the world 
to be a shareholder or debentureholder in a 
British concern. 

But while going even as far as that, it 
does not follow that no change is needed 
in the present conditions under which aliens 
become shareholders. Along with the prin- 
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ciple of freedom of investment it is quite 
legitimate to bring into play the principle 
of domestic control, and we think public 
opinion is quite ripe for welcoming legis- 
lation which would provide that any for- 
eign interest in a company should be dis- 
closed—for example, by particulars to be 
included in the annual return—so as to per- 
mit of parties dealing with such companies 
being made fully aware of the foreign in- 
terests. 

Then, in this connection, the point arises 
whether any indication of the alien or Brit- 
ish control of a company should be required 
to be made in its title. At present the Reg- 
istrar of Joint-Stock Companies has con- 
trol of the title of the company, to the ef- 
fect of seeing that a proposed title does not 
encroach on an existing title. It might be 
quite appropriate, therefore, that, for in- 
stance, the word “British” or any other 
cognate term proposed for a name of a 
company, should be under his control also. 
He has access to, or can call for a return 
of, the shareholders of the company, and 
can determine from that the real character 
of the company. In the event of the hold- 
ings being changed, so that? for instance, a 
company originally British might come to 
be alien in character, it should be open to 
any member of the company, or, indeed, to 
any British subject, to call the Registrar’s 
attention to the fact and require him to 
exercise his jurisdiction over the same. 


Lastly, in this connection, there is the 
question of directorships. Should an alien 
be restricted in any way from becoming a 
director in a British company? Such a 
restriction would, we fear, result in injury 
to rather than advancement of our com- 
mercial interests, and on the whole we pre- 
fer to leave it to a healthy and informed 
public opinion to settle the question; in 
other words, the shareholders, if they have 
any public spirit at all, should see that the 
directors are friends to Britain and not en- 
emies. 

Donatp Mackay. 

Glasgow, Scotland. 





REIGN OF LAW VERSUS THE 
REIGN OF ANARCHY—SUBJECT 
OF DISCUSSION AT A MEMORA- 
BLE MEETING OF. A GREAT 
STATE BAR ASSOCIATION. 





It is unusual for us to give the space 
set aside for the discussion of purely legal 
problems to the report of the proceed- 
ings of a state bar association. While 
these gatherings are always interesting 
there is usually nothing said in the ap- 
pointed addresses and papers which calls 
for extended comment or extensive re- 
production. Glittering generalities, pleas- 
ant reminiscenses and inspirational ap- 
peals of a high order are the usual and 
expected content of such addresses and 
papers. Occasionally, however, some 
great throbbing moral or legal issue 
changes the whole character of these 
meetings. Such an issue sprung up and 
fired the hearts and minds of the mem- 
bers of the South Dakota Bar Associa- 
tion at their annual meeting at Sioux 
Falls, on August 1, 1918. Our corre- 
spondent declared he had never listened 
to more soul stirring messages, that the 
speakers’ words burned with intensity of 
feeling, and their frames sometimes trem- 
bled with the emotion which they them- 
selves felt and communicated to those 
who heard them. 


The occasion for this unusual burst of 
feeling at a regular meeting of a state 
bar association can be understood only 
if the reader is careful to bear in mind 
the peculiar political condition which has 
existed for several years past in the 
northwest, and particularly in North and 
South Dakota. There the “agrarian” 
movement took a peculiar turn. Farmers, 
labor unions and socialists formed an in- 
dependent political organization known 
as the Non-Partisan League, and by a 
wonderful organization and promises of 
the most visionary kind, soon dominated the 
politics of North Dakota and several other ~ 
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northwestern states. The platform of the 
League represented a sort of agricultural 
socialism and demanded many extrava- 
gant reforms, solely in the interest of 
the farmer, including the pledging of the 
state credit to create funds to purchase 
seed for farmers, to build grain elevators, 
to furnish hail insurance, to build co- 
operative flour mills, packing houses, etc. 
When the supreme court of North Dakota 
resisted the tide of these radical legisla- 
tive changes as being in direct conflict 
with the constitution, the League did not 
hesitate to attack the court itself, and 
lawyers were found to lend themselves 
to this sort of campaign, by which they 
were able to effect their own political 
advancement on promise to bend the con- 
stitution to the will of the people. 


Among those whose names will ever be 
honored in the annals of American legal 
history for resisting the encroachments 
of mob rule and for standing firm for the 
rule of law is the name of Hon. Andrew 
A. Bruce, Chief Justice of the Supreme 
Court of North Dakota, whose shrewd 
Scotch wit, unassuming manner and thor- 
ough legal scholarship has made him a 
great favorite with lawyers all over the 
country. The attacks that have been 
made on Judge Bruce were most unwar- 
ranted, and especially unfair, since he is 
in no sense reactionary in his views on 
political changes, has favored every le- 
gitimate reform and did much to encour- 
age the movement to abolish technical- 
ities in judicial procedure. 


Judge Bruce delivered the annual ad- 
dress at the meeting of the South Da- 
kota Bar Association, and his subject, 
“The Reign of Law,” sounded the key- 
note for subsequent speakers. His open- 
ing declaration is worthy of a high place 
in current legal literature. Judge Bruce 
said: 


“Today all of us are convinced that 


the world should be made safe for de- 
mocracy. No matter what the cost we 





are sure that this can and will be done. 
This is the problem of the soldiers. All 
of their heroisms, however, will be in 
vain unless the fears of Burke and De 
Tocqueville may be proved unwarranted, 
and democracy in this twentieth century 
and in the ages that follow can be made 
safe for itself. 


“Few of us, I believe, realize how 
similar to the struggle in. Europe is and 
must be the struggle in America itself, 


. and, in fact, the struggle in all free lands. 


Clouded as issues may be, we are cer- 
tainly not fighting Europe for territory 
or for power. We and the free peoples 
of the earth are fighting for the recogni- 
tion of one cardinal principle 4nd that 
is there shall be as far as the nations 
of the earth are concerned a government 
by law and not by men, by compact and 
agreement and not by the heaviest bat- 
talions. We are insisting that even as 
between nations the honor of a gentle- 
man shall prevail. Slowly but surely 
we have come to realize that the 
maintenance of civilization depends upon 
the obligation of a contract and that there 
can be no lasting peace unless the nations 
of the world are willing to enforce, by 
force, if necessary, the doctrine that a 
treaty is a contract, and obedience to in- 
ternational law a moral obligation. 


“We have come to realize and Ger- 
many herself must have by this time 
come to realize that when she declared 
that a treaty was a scrap of paper, and 


| that a eontract is of no binding force 


on him, who is strong enough to break 
it, she placed herself outside of the pale 
of civilization. We will be blind, indeed, 
and it is this point that I wish to em- 
phasize today, if we fail to recognize 
that it is on this very principle that the 
permanence of America herself depends 
and that underneath all of the progress 
of today there lurks a hidden danger not 
so much of force or hatred as of misin- 
formed enthusiasm, which may wreck our 
whole ship of state and that in the cry 
of today for a purer democracy, a larger 
measure of popular control for speedy 
progress and for an administration of the 


law and of government which shall be. 


free from delay and free from technical- 
ity, and above all in the growing impa- 
tience with constitutional restraints there 
may be hidden a popular impatience with, 





XUM 





XUM 


Vou. 87 


. CENTRAL LAW JOURNAL 153 








or at least a popular misunderstanding, 
of the principles of orderly government 
which may prove disastrous.” 


Referring to the bitter political con- 
troversy that has raged about his own 
head for several years past, Judge Bruce 
showed only the kindliest feeling toward 
his enemies, and offered only wise coun- 
sel to the deluded farmers of his own 
state. Judge Bruce said: 


“Personally, I regret exceedingly that 
the agrarian movement which is upon us 
is sought to be settled by crimination and 
recrimination, and that the loyalty issue 
has ever been injected into it. It involves 
primarily an economic issue and not a 
political one, and, though in a democracy, 
the large number of economic issues 
sooner or later become political, it is ex- 
tremely important that the economic 
question should be first thoughtfully set- 
tled and discussed. What I regret in it, 
is not that some men. believe in a large 
measure of state socialism and in the de- 
struction of the middleman and some are 
as vigorously opposed thereto, but that 
an attack is being made on our courts, 
our constitutions and our whole judicial 
system, and alleged lawyers and judicial 
candidates are joining in that attack, 
when the only barrier to hasty and un- 
wise and unconsidered action, is furnished 
by our judicial system and our constitu- 
tions and by those of our judges, and 
thank God they are still in the great and 
overwhelming majority who are brave 
enough to accept political defeat rather 
than to violate their oaths of office. 


“I regret exceedingly that the public 
generally, and this includes many college 
professors and otherwise well educated 
and thoughtful men, fail to realize that 
the constitutions were not enacted and 
the courts entrusted with their enforce- 
ment in order that the progress of reform 
might be defeated, but in order that there 
might be an opportunity for a sober sec- 
ond thought, and in order that we might 
not too hastily overthrow that which it 
has taken centuries of thought and la- 
borious toil, yes of heroism and martyr- 
dom to build up; in order, in short, that 
we might have thoughtful and sane and 
democratic progress and not the rule of 
the agitator and destructive anarchy.” 





Referring to the duty of the lawyer to 
disseminate knowledge of our laws and 
institutions, Judge Bruce said: 


“The problem of democracy is the dis- 
semination of the truth and of the facts. 
Once given that truth and those facts 
and the public will usually act wisely. 
The truth and the facts, however, are as 
a rule but slowly disseminated, for pa- 
pers, as a rule, publish only that which 
is startling and sensational, and our poli- 
ticians as a rule dodge issues and talk 
buncombe. We must give opportunity 
for thought. If we would correct the 
march of destructive socialism and re- 
establish a confidence in our institutions 
and our laws, and prescribe the faith of 
the fathers, those of us who know the 
truth must fearlessly assist it.” 


Enlisting the members of the bar in 
service to meet the present great emer- 
gency to keep democracy safe for the 
world, Judge Bruce offers some com- 
mendable suggestions. He said: 


“We will need wisdom. We will need 
leadership. Above all we will need an 
understanding of our institutions, a real- 
ization of the importance and the func- 
tions and of the duties of the courts. We 
will need to refute not merely the va- 
garies of the I. W. W.’s but the vagaries 
of enthusiasts, of men yearning for prog- 
ress with a great democratic heart, 
learned in many ways but absolutely ig- 
norant of the fundamental reasons for 
our progress, of the marvelous wisdom 
and saving grace of our system of com- 
mon law, of the necessity of a ‘land of 
settled government, a land of old and 
just renown, where freedom slowly 
broadens down, from precedent to prece- 
dent,’ and not a land of anarchy and fe- 
vered change. 


“We will need to teach the real demo- 
cratic value of written constitutions and 
above all of a government by law and 
not a government by men, and, in order 
that we may have this realization, a 
proper conception of the functions and of 
the duties and the importance of the 
American courts.” 


Judge F. R. Aikens, of Sioux Falls, 
president of the South Dakota Bar Asso- 
ciation, pleaded earnestly for a respect 
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of law and of the courts, contending that 
where such popular respect is lost de- 
mocracy is lost. The judge spoke with 
much feeling. He said in part: 


“No greater institution has ever been 
evolved and created by man than that ini- 
tiated by the declaration of independence 
and improved upon if not finished by the 
adoption of the Constitution and its vari- 
ous articles of amendment. Every true 
American must admit the truth of this 
simple assertion. 


“It is for such rights that we enjoy, 
but that are now threatened, that we 
have entered, to stay until the end, the 
horrible world-wide conflict waged by 
might against right, and it is for such 
privileges that we will win the war to 
the endless glory of our flag. But, in 
the trying months or years that may pass 
with their heart-breaking incidents, we 
must not only stand by the flag in the 
bloody battles abroad but as steadfastly 
stand by the flag in the less turbulent 
atmosphere at home. As time goes on 
and the terribly increasing casualty lists 
disclose the names of boys who have left 
us, Occasions may arise when good citi- 
zens will feel that the law of the land 
‘is moving with a leaden heel; that those 
who have been convicted, accused or sus- 
pected of giving aid to the enemy are 
not being dealt with with sufficient speed 
or sufficient severity, and the inclination 
to ‘take the law in their own hands’ will 
be tempting. It is now as well as then 
that the lawyer’s services are needed, and 
the emergency is pressing. It is our duty 
in private and in public, to try to reason 
with our people and to do our utmost 
ta convince them that such conduct gives 
the stamp of falsity to the representations 
under which the boys enter the fray. We 
must never depart one iota from an es- 
sential fundamental of our institution of 
democracy. If we do, it is proof abso- 
lute that in part, at least, the institution 
is a failure. It is the beginning of the 
end and it is but a short circuit from 
alpha to omega, from a republic to an- 
archy.” 


Judge Aikens referred also to the in- 
crease in mob law violence, especially 
against those accused of violating the 








espionage laws. On this point the speak- 
er said: 


“There has been known at least one 
instance in this city where a lawyer’s 
residence or some portion of his prem- 
ises was painted yellow, supposedly be- 
cause he had appeared in the defense of 
a number of persons charged with a vio- 
lation of the espionage law. For doing 
what he had an ethically professional 
right to do; for doing what the court 
might compel him or any other lawyer 
to do; for doing what the Constitution 
says every person accused of crime has 
the right to insist upon having done for 
him, that lawyer was subjected to indig- 
nity, covertly threatened and his prop- 
erty damaged—such conduct is un-Amer- 
ican, undemocratic, unlawful and cow- 
ar@y. * 


As tending to promote a proper respect 
for the administration of law, the speaker 
called upon judges and lawyers to con- 
duct proceedings in court with more dig- 
nity, to avoid “shirt sleeve” practice, 
familiarity between court and counsel, 
and not to make the court room a loung- 
ing and smoking room, all of which tends 
to lower respect for the administration 
of law, in the eyes of laymen, and especial- 
ly the foreign element, accustomed to 
ceremonial procedure. Judge Aikens said: 


“There is one feature of our procedure 
that for a long time and more especially 
for the past four years has often occurred 
to me. That is the atmosphere of our 
judicial forums. The court scenes are 
not sufficiently impressive. Democracy 
within proper limits is, of course, of the 
very essence of our form of government. 
But when considering the administration 
of justice, the enforcement of our laws, 
the place wherein is submitted the claims 
of litigants, the personal rights of citi- 
zens and of the state, there should be al- 
ways present an air of reasonable dignity 
and solemnity. Such an air should there 
prevail that, upon entrance thereto, one 
and all should instantly recognize the all- 
important functions of the court. Espe- 
cially is this true with respect to the 
alien or foreign-born, who, accustomed to 
the austerity and ceremonial stage-set- 
ting of the courts of his fatherland, con- 
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trasts them with the free and easy man- 
ners of our own and concludes that our 
courts are of little account.” 
The following officers of the South 
Dakota Bar Association were elected: 
George N. Williamson of Aberdeen, 
president; E. S. Wilson of Hot Springs, 
first vice-president; Claude L. Jones of 
Parker, second vice-president; J. H. 
Voorhees of Sioux Falls, secretary, and 
L. M. Simon of Bellefourche, treasurer. 
A. H. Ropsins. 








ARREST—DUTY TO RETREAT. 





LOVELESS et al. v. HARDY. 





Supreme Court of Alabama. May 9, 1918. 





79 So. 37. 





When an officer, while lawfully arresting a 
person charged with the commission of a mis- 
demeanor, is resisted by armed force, he is not 
compelled to retreat, but may use such force 
as will enable him to overcome the resistance 
offered him, even to the extent of taking the 
life of the offender, if he is actually resisting to 
such an extent as to place the officer in danger 
of his life or of great bodily harm. 





Suit by appellee against appellants to re- 
cover damages for an assault and battery with 
a gun, committed by the defendants on the 
plaintiff September 14, 1915. Said suit re- 
sulted in a verdict and judgment for the plain- 
tiff in the sum of $200, from which the de- 
fendants prosecute this appeal. 

The defendant, I. E. Loveless, was a con- 
stable of precinct 1 in Jefferson county, and 
had a warrant of arrest for the plaintiff, under 
the name of Johnson, as defendants insist he 
had represented his name to be. Defendant 
Loveless deputized the defendant, G. N. Clem- 
ents, to go with him.to assist in arresting the 
plaintiff under said warrant. It does not seem 
to be disputed that the warrant was a valid 
warrant issued by an authorized officer in said 
precinct, charging the plaintiff with a misde- 
meanor, and that the defendants were in the 
act of making the arrest of plaintiff under this 
warrant at the time of the injuries complained 
of. 

Gardner, J.—On the trial of this cause, the 
court instructed the jury that it was with- 





out dispute the defendants were authorized 
under a valid warrant to arrest the plaintiff, 
and the trial of the cause seems to have pro- 
ceeded throughout upon this assumption by the 
prosecution and the defense. The defendants 
insisted that they only resorted to force after 
the plaintiff had resisted arrest by striking 
the defendant Clements, whirling from him, 
and running off about 25 feet and then firing 
at the defendants with a pistol, which they 
had found on his person, and that what they 
did was therefore in self-defense. In instruct- 
ing the jury upon this theory of the defense, 
the court charged them that, before the de- 
fendants can invoke the doctrine of self-de- 
fense in this cause, they must first establish 
their freedom from fault in bringing on the 
difficulty, and further charged that they were 
under a duty to retreat unless by so doing 
they would increase the peril to themselves. 
In Birt v. State, 156 Ala. 29, 46 South. 858, is 
the following quotation taken from the case of 
Clements vy. State, 50 Ala. 119, which is here 
pertinent: 


“In all cases, whether civil or criminal, where 
persons having authority to arrest or imprison, 
and using proper means, * * * are resisted in 
so doing, they may repel force with force, and 
need not give back; and, if the party making 
the resistance is unavoidably killed in the 
struggle, this homicide is justifiable.” 


In the Birt case it was further said: 


“The doctrine of self-defense has no applica- 
tion in such cases, because it is the duty of the 
officer to effect the arrest or imprisonment of 
the offender without the use of unnecessary or 
improper violence. * * * This duty could not 
be performed if any element of self-defense 
was essential to the protection of the officer. 
He must, to do his duty, become the aggressor, 
and in no event is he required to retreat be- 
fore an assailing prisoner.” 


In Holland v. State, 162 Ala. 5, 50 South. 
215, the court said: 


“While an officer having a warrant of arrest 
is justifiable in killing one charged with a 
felony, if he resist or flees, this rule does not 
prevail as to arrest of persons charged with 
misdemeanors. ‘When an attempted arrest is 
for an ordinary misdemeanor or in a civil ac- 
tion, life can only be taken by the officer where 
the person arrested resists by force, and so 
endangers the life or person of the officer as 
to make such killing necessary in self-defense.’ 
Kerr on Homicide, 187; Birt v. State, 156 Ala. 
29, 46 So. 858; Clements v. State, 50 Ala. 117. 
If the circumstances show a willful murder, 
rather than an attempt to arrest the deceased, 
the warrant can be of no benefit to the de 
fendant. 21 Cyc. 953, and authorities cited in 
note 39. On the other hand, if the defendant. 
is armed with a legal warrant, he has the law- 


. 
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ful right to enter the premises of the deceased, 
is under no duty to retreat in case of resist- 
ance, and can repel any force used by the de- 
ceased, not in excess of what may be neces- 
sary to make the arrest or to protect his life 
or himself from serious bodily harm.” 


(1) It is recognized as a general rule that 
in a case of a misdemeanor an officer has no 
right, except in self-defense, to kill the offend- 
er, either in attempting to make an arrest, or 
in preventing his escape after arrest. Yet when 
an officer, while lawfully arresting a person 
charged with the commission of a misdemean- 
or is resisted by armed force, he is not com- 
pelled to retreat, but may use such force as 
will enable him to overcome the resistance 
offered him, even to the extent of taking the 
life of the offender, if he is actually -resist- 
ing to such an extent as to place the officer 
in danger of his life or of great bodily harm. 
2 R. C. L. 478, and authorities cited in note; 
State v. Garrett, 84 Am. Dec. 359; note to 
State v. Smith, 4 Ann. Cas. 758. It was this 
defense which the defendants here sought to 
interpose. The charges of the court to the 
jury, therefore, exceptions to which were re- 
served, as indicated, were not in accord with 
‘this principle. The giving of such instruc- 
tions constitutes error for which this cause 
must be reversed. 


(2) The evidence for the respective parties 
was in sharp conflict. The plaintiff testified in 
his own behalf. The witness, Phifer, examined 
by the defendants, testified that he knew the 
general reputation of the plaintiff in the com- 
munity in which he lived. We think reversible 
error was committed in the court sustaining 
the objection of the plaintiff to the question 
propounded this witness as to whether or not 
such reputation was good or bad, and this er- 
ror does not appear to have been subsequently 
cured. The plaintiff having become a witness 
in the cause was subject to such impeaching 
testimony. Brown v. Moon, 196 Ala. 391, 72 


South. 29; Kilgore v. State, 124 Ala. 24, 27 
South. 4. 


(3) While the letter found on the plaintiff 
contained information as to a warrant from 
Tuscaloosa county and tended to contradict 
plaintiff, yet this was not the warrant on which 
the arrest was attempted to be made, and was 
therefore immaterial. No reversible error 
was committed by the court in sustaining the 
objection to the introduction of such letter in 
“evidence, relating to an immaterial matter. 


. 





For the errors indicated, the judgment is 
reversed, and the cause. remanded. 

Reversed and remanded. 

Anderson, C. J., and McClellan and Sayre, 
JJ., concur. 


Nore.—Officer Arresting for Misdemeanor May 
Not Kill to Prevent Escape—It has been held 
that: “A peace officer may arrest anyone com- 
mitting a misdemeanor in his presence without a 
warrant. * * * In making the arrest or in pre- 
venting an escape after the arrest the officer * * * 
is not bound to retreat, but may use such physical 
force as is apparently necessary,” but he cannot: 
either to overcome resistance or prevent escape 
“take the life of the accused, or even to inflict 
upon him a great bodily harm, except to save his 
own life or prevent a like harm to himself.” 
Thomas v. Kinkead, 55 Ark. 502, 29 Am. St. Rep. 
68. This principle approved in Smith v. State, 
59 Ark. 132, 26 S. W. 712, 43 Am. St. Rep. 20. 


In Reneau v. State, 2 Lea (Tenn.) 720, 31 Am. 
Dec. 626, where a prisoner arrested for a mis- 
demeanor was trying to escape and was by the 
officer ordered to stop it was said: “The law on 
this subject, as laid down by Mr. Bishop, is in 
substance, that an officer having a prisoner in his 
custody for felony who attempts escape, will be 
excused for killing him, if he cannot otherwise 
be retaken, but if he can be otherwise retaken in 
any case without resort to such harsh measures, 
it will be at least manslaughter to kill him. But 
in cases where the person slain is arrested or 
held in custody for a misdemeanor, and he fly or 
attempt to escape, it will be murder in the officer 
to kill him, although he cannot be otherwise 
overtaken; yet under some circumstances, it may 
be only manslaughter, as if it appear that death 
was not intended. It is considered better to allow 
one guilty only of a misdemeanor to escape alto- 
gether than to take his life.” 


In Skidmore vy. State, 2 Tex. App. 20, a police- 
man taking a prisoner to the calaboose was-held 
properly convicted for aggravated assault where 
he struck the prisoner over the head with a pistol 
to prevent his escape. 


In State v. Smith, 127 Iowa 534, 103 N. W. 944, 
70 L. R. A. 246, 109 Am. St. Rep. 402, 4 Ann. 
Cas. 758, it is said that: “The better rule seems 
to be that an officer is not justified in killing a 
mere misdemeanant in order to effectuate his 
arrest, or to prevent his escape after arrest. In 
such cases it is better and more in accordance 
with modern notions regarding the sanctity of 
human life, that the offender escape than that 
his life be taken.” But it is said: “The general 
rule does not, according to the great weight of 
authority, apply to felonies. Here an officer may 
oppose force to force, and if there be no other 
reasonably apparent method for effecting the 
arrest or preventing the escape of the felon, the 
officer may, if he has performed his duty in other 
respects, take the life of the offender.” 


Under the doctrine above stated as to arrest 
for a misdemeanor, it has been held that if an 
arresting officer presents his gun in shooting po- 
sition and commands one fleeing to halt, the latter 
may shoot, if it reasonably appears to him that 
the officer is about to shoot, and his killing the 

















XUM 


VoL. 87 


CENTRAL LAW JOUBNAL BY 








officer is justifiable and excusable. Miers v. 
State, 34 Tex. Cr. Rep. 161, 29 S. W. 1074, 53 
Am. St. Rep. 705. 


In Brown v. Weaver, 76 Miss. 7, 23 So. 388, 
42 L. R. A. 423, 71 Am. St. Rep. 512, it was held 
that a mere running away to avoid arrest for a 
misdemeanor does not justify an officer in shoot- 
ing the misdemeanant. See also Petrie v. Cart- 
wright, 114 Ky. 103, 70 S. W. 297, 59 L. R. A. 
720; State v. Seligman, 105 N. C. 728, 11 S. E. 
520; Caldwell v. State, 41 Tex. 86. 


Generally it has been ruled that it is a criminal 
act to take life in making an arrest where an 
arrest can be made without the doing of this. 
Dover v. State, 109 Ga. 485, 34 S. E. 1030. 


The modern rule of sanctity of life, at least in 
misdemeanor cases, seems greatly to be followed. 








ITEMS OF PROFESSIONAL 
INTEREST. 


REPORT OF THE MEETING OF THE WEST 
VIRGINIA BAR ASSOCIATION. 





An enthusiastic meeting of the West Vir- 
ginia Bar Association was held at Elkins, July 
16 and 17. 


Hon. Wells Goodykoontz, of Williamson, de- 
livered an address, “The Scales Have Fallen 
From Our Eyes.” An interesting program 
was carried out to the letter with the excep- 
tion that Secretary of War Baker, who was to 
have delivered the annual address, was unable 
to be present, and Gov. John J. Cornwell de- 
livered the annual address in his stead. 


At one of the evening sessions a service flag 
was unveiled, containing thirty stars, repre- 
senting members of the Association only. It 
was stated, however, that a report showed that 
140 lawyers from West Virginia were in the 
service, which is quite an excellent percentage. 
104 members attended the meeting and 69 new 
members were added to the rolls. 


Fairmont, Marion County, W. Va., was se- 
lected for the 1919 meeting. The following of- 
ficers were elected: President, H. C. Jones, 
Morgantown; vice-presidents, James A. Mere- 
dith, Fairmont; Clarence E. Martin, Martins- 
burg; Chas. G. Coffman, Clarksburg; Thomas 
Coleman, Parkersburg; B. Randolph Bias, Wil- 
liamson; S. H. Sharp, Marlinton; secretary, J. 
R. W. Morris, Jr., Charleston; treasurer, 
Charles A. Kreps, Parkersburg. 





HUMOR OF THE LAW. 





Bridget was before the magistrate upon the 
charge of beating her husband, who stood near 
the desk with his head bound up in a mass of 
bandages and surrounded by an odorous cloud 
of iodine, indicating that he had undergone 
extensive treatment at the hospital. The mag- 
istrate called the wife to the bar of justice. 

“Now, madam,” he said, “can you explain 
to me why you struck your husband over the 
head with the poker?” 


Bridget laid her hand on the bar and lean- 
ing far over so she could impress her answer 
upon the attentive officer of the law, replied: 


“Shure, I hit him with the poker, your honor. 
because at that moment I couldn’t lay my 
hands on the broomstick that I most generally 
uses.” 





Mr. George F. Rearick, of Danville, tells a 
story of four Orientals in India who were com- 
pelled to seek refuge from a storm in a thatched 
house. While there, they found the house in- 
fested with rats, and in order to rid them- 
selves of that pest one of the number went 
out and purchased a cat. When this animal 
was installed in the household there at once 
arose a controversy as to which of the four 
should own it. The matter was finally settled 
by dividing the cat by legs, one man taking 
the right fore leg, another the left fore leg; 
one, the left hind leg, and the other the right 
hind leg. All went well for a certain length 
of time until one day the cat was unfortunate 
enough to break its right fore leg. It was 
wrapped up in splints and some spirits of tur- 
pentine was placed upon the bandage. But 
unfortunately the cat got a little too close to 
the fire, and the bandage being inflammable, 
and the cat running around through the bales 
of cotton which these men had in the house, 
set them on ‘fire, and burned the goods and 
burned the house. Then the question arose as 
to where the blame rested, and the three de- 
termined that the one who owned the right 
fore leg was responsible and accordingly they 
instituted a suit in a magistrate’s court and 
were succesful and obtained judgment against 
the owner of the right fore leg. This gentle- 
man, not satisfied with the result, appealed to 
a higher tribunal, and on a hearing in the 
higher forum it was decided that if it had not 
been for the three sound legs this other leg 
would not have gotten in the fire. And so the 
judgment was reversed. F 
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1. Abatement and Revival— Executors and 
Administrators.—Where contractor has brought 
suit against abutting owner to enforce lien for 
street improvements and such owner has died, 
revivor is proper against the owner’s heirs, but 
not against the administrator.— Herndon v. 
Brawner, Ky., 203 S. W. 727. 


2. Attorney and Client—Contract of Employ- 
ment.—A contract between a county and attor- 
neys, whereby the attorneys were employed to 
defend the county in certain enumerated suits 
on county bonds and any other suits that might 
be brought against the county on account of 
bonds issued, was sufficiently broad to embrace 
any suit on bonds, whether then pending or 
thereafter to be instituted.—Macpherson y. Ba- 
con’s Ex’r., Ky., 203 S. W. 744. 

3. Disqualification—Because a firm of at- 
torney’s represented an estate and decedent’s 
wife, who was executrix under the will, at which 
time the widow’s right to dispose of certain 
property by will could not be determined, does 
not disqualify them from representing legatees 
of such property against the widow’s represen- 
tatives, long after completion of their former 
employment.—In re Wilson, N. Y., 170 N. Y. S. 
725. 


4. Bankruptcy — Estoppel.— Where a bank 
lends money upon a note signed by an auto- 








mobile concern by a partner thereof, thinking 
money was for and note payable by a bank 
of which the partner signing note and receiving 
money was assistant cashier, former bank, by 
treating note as an obligation of the automo- 
bile concern and proving up claim therefor in 
bankruptcy, is barred from subsequently suing 
bank for the money lent on ground that money 
was given to assistant cashier as agent of the 
bank.—Commercial Bank of Boonville v. Central 
Nat. Bank of Boonville, Mo., ‘203 S. W. 662. 

5. Evidence.—Financial statement made by 
bankrupts a short time before bankruptcy, 
showing surplus of assets not scheduled, held 
admissible in evidence in proceeding by trustee 
to require them to turn over such assets.—In 
re Chavkin, U. S. C. C. A., 249 Fed. 342. 


6. Fraud.—Where a creditor of a corpo- 
ration’ knew of insolvency of corporation, as 
well as of insolvency of .its controlling stock- 
holders, a note given such creditor by stock- 
holders for amount of its claim against corpo- 
ration constituted a legal fraud against indi- 
vidual creditors of stockholders, and was not 
provable against them individually.—In re Haw- 
kins, U. S. D. C., 249 Fed. 355. 


7. Liens.—Court of bankruptcy has power 
to order sale of property of bankrupt free of 
liens and transfer same to the proceeds.—In 
Seat: Brewing Co., U. 8S. C. C. A., 249 Fed. 

33. 














8. Preference.—Under Bankruptcy Act mere 
fact that claimant knew from debtor’s state- 
ment that he had previously been financially 
embarrassed and hard pressed by his creditors 
is not enough to show that payment on eve 
of bankruptcy was preference, where debtor 
had subsequently informed claimant that he had 
financed his business and was all right.—In re 
Salmon, U. S. C. C. A,, 249 Fed. 300. 


9. Prior Adjudication.—Under Bankruptcy 
Act, § 18g, second voluntary petition in bank- 
ruptcy, by one who had within six years re- 
ceived a discharge on his first petition, should 
be dismissed, where the petitioner had no as- 
sets, and the only effect of the proceeding 
would be to hinder, delay, or defraud his cred- 
itors; and an adjudication already entered 
should, on such facts appearing, be set aside.— 
In re Nash, U. S. D. C., 249 Fed. 375. 


10. Banks and Banking—Evidence.—Whether 
there was any special agreement taking deposit 
of checks out of general rule, under which 
title would have passed to bank and it would 
have become debtor to depositors for amctnt 
thereof, is question of fact.—In re Jarmulowsky, 
U. S. D. C., 249 Fed. 319. 


11.——Husband and Wife.——Where a married 
woman has an account in an insolvent bank 
to which her husband is indebted, the state 
bank commissioner, taking charge of the liqui- 
dation of the bank, has a right to have the 
question as to whether the money belonged to 
the husband or wife adjudicated.—Talley v. Da- 
vis, Ark., 203 S. W. 685. 


12. 
tion being the agent and fiduciary representa- 
tive of banks forming it, with duties involving 
continuous exercise of skilled knowledge and 
cultivated judgments, its dissolution will not 
be enjoined at the instance of a member there- 
of.—People’s Sav. Bank v. First Nat. Bank, 
Wash., 173 Pac. 52. 


13. Investments.— Where trust company 
which received money from owner to invest on 
first mortgage security invested it in worthless 
or depreciated securities, a cause of action 
arose in favor of owner against company.— 
Woodward v. Citizens’ Savings & Trust Co., 
Wis., 167 N. W. 


14.——Pass-Books.—Where their pass-hooks 
provided that deposits of checks should not 
be drawn upon until collected, checks so de- 
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posited held to belong to depositors until col- 
lection; so, where checks were not collected 
until after receiver took charge of affairs of 
banker, depositors were entitled to proceeds 
as against receiver.—In re Jarmulowsky, U. S. 
. C. A, 249 Fed. 319. 


15. Bills and Notes—Possession of note prop- 
erly indorsed, even after maturity, is prima 
facie evidence of ownership of holder, and 
maker, in suit on note, has burden of pleading 
and proving that assignment %f note to holder 
——C v. Williams, Mo., 203 


16. Bona Fide Purchaser.—Attorney’s let- 
ter to acceptor of draft, stating that draft was 
transferred to client for value before maturity 
and without notice of defense, because it referred 
to one draft only when there were four. held 
not to warrant inference that, as to other drafts, 
the client was not a bona fide purchaser.— 
Stouffer v. Roberts, S. C., 96 S. E. 92. 


17. Brokers—<Action by. — Plaintiffs, having 
performed contract with a defendant to procure 
order for rifles from Russian government, had 
earned their commission, which could be re- 
covered in an action of contract but not in 
tort.—Holden v. J. Stevens Arms Co., Mass., 119 
N. E. 748. 

18. Earnest Money.—In suit for earnest 
money deposited with broker to bind agreement 
to buy plaintiff’s property, the depositor, against 
whom plaintiff sought a forfeiture of the de- 
posit, without a money judgment, was not a 
necessary party defendant.—Maloney v. Aschaf- 
fenburg, La., 78 So. 761 

19. Statute of Frauds.—Oral agreement for 
performance of services connected with buying 
and selling realty to be compensated out of 
profits of real estate when realized, especially 
where extending over an indefinite period of 
time, while not within the letter of the statute 
of frauds, is tainted with evil at which it is 
aimed.—Thompson y. Hurson, Mich., 167 N. W. 











20. Carriers of Goods—Burden of Proof.— 
Though consignees were also named in bill of 
lading, as consignors, yet, where carrier ac- 
knowledged receipt of shipment not from con- 
yon nee Coe from owners, consignees were only 
prima facie owners of goods shipped.—King v 
Barbarin, U. S. C. C. A., 249 Fed. 303. 

21. Discrimination.—Where carriers deliver 
competitive shipments by rail connection, with- 
out collecting their own switching charges and 
absorbing switching charges of other companies. 
held, that charge of discrimination cannot be 
evaded because deliveries were made wholly by 
rail connection.—Seaboard Air Line Ry. Co. v. 
United States, U. S. D. C., 249 Fed. 368. 

22. Freight Charges.—Where railroad com- 
pany made allowance of freight because con- 
signee furnished its own tank car, company, 
exercising no right over car, except for lim- 
ited purpose of transporting shipment, should 
not be treated as lessee, and expected to use 
same care as if car had been its own.—Alabama 
& V. Ry. Co. v. American Cotton Oil Co., U. S. 
Cc. C. A., 249 Fed. 308. 

23. Shipper.— The owner of beans from 
whom the carrier received them can recover of 
it therefor; they not being delivered, he havy- 
ing always retained control of bill of lading, 
reciting receipt of beans from owner, though 
it’ recites consignment to order of another, by 
whom it is also signed as shipper.—Ortner v. 
Michigan Cent. R. Co., Mich., 167 N. W. 861. 

24. Carriers of Live Stock—Connecting Car- 
rier.—Where a carrier has accepted shipment of 
live stock with knowledge of an embargo on 
live stock shipments by a connecting carrier 
whereby it might become impossible to fulfill 
its contract of carriage, which the shipper did 
not know, and of which the carrier did not 
give him notice, it could not interpose such 
embargo as a defense to an action for wy and 
diversion of shipment.—Boyd v. King, ich., 
167 N. W. 901. “ 

25. Commerce — Original Package. — News 
print paper manufactured in Canada and shipped 
into Michigan duty free is not taxable while 
in a warehouse maintained by the manufacturer 
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in the original packages awaiting sale or de- 
livery, being “imports” within the meaning of 
Const. U. S. art. 1, §§ 8, 10.—City of Detroit v. 
sane Superior Paper Co., Mich, 167 N. W. 


26. Contracts—Abandonment.—For plaintiff's 
failure to finish its contract defendant can off- 
set the amount he paid another to complete it, 
this being a reasonable amount, though this 
price was agreed on only after such person 
threatened to abandon his first contract as a 
losing proposition.—Smith Sand & Gravel Co. v. 
Corbin, Wash., 173 Pac. 16. 

27. Evidence.—If location for stone crush- 
er furnished by defendant was where stone could 
not be crushed, because crushing stone there 
would be violation of rights of persons in neigh- 
borhood, it was not “suitable location” within 
contract.—Wellington v. Crowley, Mass., 119 N. 
E. 744. 

28. Personal 
employed defendant to buy and pack prunes for 
them, contract was essentially one for perform- 
ance of personal services by defendant, which 
might be performed as effectively in one place 
as another, so that destruction of his packing 
plant by fire did not terminate contract, though 
plant was specially mentioned in B 
Field & Co. v. Haven, Cal., 173 Pac. 108. 

29. Subcontractor.—Where a subcontractor 
ealled for abutment construction at a price per 
yard, and a lump sum for concrete bridge floors, 
on various bridges, and main contract provided 
lump sum for superstructure and floors, and a 
price per yard on abutments, with partial pay- 
ments, there was no ambiguity, and practical 
construction by engineer, by figuring amount 
due on each bridge, did not affect subcontrac- 
tor’s rights in the contract, which was entire.— 
Finnigan v. Worden-Allen Co., Mich., 167 N. W. 
930. 
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30. Constitutional Law—Pleading and Prac- 
tice.—An objection to the validity of a statute 
because “it contravenes the Constitution of the 
state of Michigan and the Constitution of the 
United States of America and the amendments 
thereto” held insufficient, as being indefinite.— 
McBride v. Jacob, Mich., 167 N. W. 1007. 

31. Corporations—Assignment.— That secre- 
tary and treasurer of corporation was in charge 
of its office and accounts does not show that he 
was empowered to accept partial assignment 
of debt due by corporation in absence of evi- 
dence that he was so held out.—Sheatz v. Mark- 
ley, U. S. C. C. A., 249 Fed. 315. 

32. Stockholder.—Where there was a col- 
lision between a street car and a train, a stock- 
holder of the street railway could, if in good 
faith at his own risk, legally buy claims of in- 
jured passengers and sue the railroad, although 
he intended to benefit the street railway.—Ellis 
v. Chicago & N. W. Ry. Co., Wis., 167 N. W. 
1048. 

33. Chattel Mortgages—Surplus.—Where ac- 
counts payable to mortgagor are assigned to 
mortgagee as collateral security for note se- 
cured by mortgage, the accounts will not be 
given an estimated value in reducing balance 
due on note, but actual amount realized on ac- 
counts will be added to proceeds of sale of 
mortgaged property for satisfaction of balance 
due on note and costs of foreclosure, surplus 
to go to mortgagor.—-Kenney v. Hurlburt, Ore., 
173 Pac. 158. 

34. Damages— Burden of Proof.—In action 
for breach of contract whereby plaintiff was to 
install wireless equipment on defendant’s steam- 
er and pay operator, mere introduction of con- 
tract and showing of breach did not make prima 
facie case of damages to the extent of unpaid 
contract price.—Marconi Wireless Telegraph Co. 
of America v. North Pacific S. S. Co., Cal., 173 
Pac. 103. 

35. Forfeiture.—One who has paid earnest 
money under an agreement to buy another's 
property, and who thereafter notifies the other 
party that he is not in a position to carry out 
his agreement, thereby forfeits the earnest 
money.—Maloney v. Aschaffenburg, La., 78 So. 
761. 











36. Measure of.—In the fixing of damages 
for permanent injuries to land, the owner is 
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entitled to its value for the most profitable pur- 
poce it could have been put to.—Barker v. Pub- 
ishers’ Paper Co., N. H., 103 Atl. 757. 


37. Deeds — Heirs.—Deed granting land to 
David C. Wyman and his heirs and assigns, 
habendum running to Ida B. Wyman and “his” 
heirs and assigns, who paid consideration, vested 
in Ida B. Wyman good title to premises.—Good- 
man v. Telfer, Mass., 119 N. E. 749. 


38. Undue Influence.—To have deed va- 
cated on ground of undue influence, it is not 
neccessary to show that grantor was insane, or 
in state of mental imbecility; but it is sufficient 
to show that he was in condition of mental 
weakness, and there. was gross inadequacy of 
consideration, from which circumstances im- 
position will be inferred.—Crabb v. Wyatts, U. 
. D. C., 249 Fed. 367. 


39. Eminent Domain—Public Use. — Where, 
in building a state highway approximately par- 
allel with plaintiff's railroad track, it was nec- 
essary to blast out a shelf and dump material 
on track, causing obstructions, etc., there was 
a taking and damaging of private property for 
a “public use,” within Const. art. 1, § 16.— 
oe Northern Ry. Co. v. State, Wash., 173 Pac. 





40. Estoppel—Pleading and Practice.—Going 
to trial on answer admitting a certain part of 
the amount claimed to be due for work on 
contract does not estop defendant on retrial, 
after remand, to counterclaim for abandonment 
of contract.—Smith Sand & Gravel Co. v. Cor- 
bin, Wash., 173 Pac. 16. 


41. Silence.—If landowner not only kept 
silent, but was present and aided in putting up 
forms to retain dredgings, he would be es- 
topped to deny that he consented to dredgings 
being thrown upon his land.—Kiowiatkowski 
x. — Dredging Co., Mich., 167 N. 


42. Equity—Implied Understanding.—An em- 
ploye who buys stock in employer company, 
upon implied understanding that he is to re- 
main employe for 10 years, cannot, because 
of the termination of employment after only 4 
years, recover, in an action in equity, the pur- 
chase price of the stock, unless he does equity, 
and returns to the company what company had 
paid him on such stock.—Hancock v. Luke, Utah, 
173 Pac. 187. 


43. Explosives—Children.—<Act of 7 year old 
boy, in picking up and lighting unexploded 
fireworks bomb, which injured 6% year old 
plaintiff, held not, as a matter of law, an in- 
tervening cause, breaking casual connection 
between defendant’s negligent firing of bomb 
— the injury.—Sroka v. Halliday, R. L, 103 
Atl. 799. 


44. Fraudulent Conveyances. — Bulk Sales 
Act.—Upon sale in violation of Bulk Sales Act, 
purchaser in possession may be sued by judg- 
ment creditor who is not restricted to remedies 
of attachment, garnishment, or levy of execu- 
tion.—Burnett v. Trimmell, Kan., 173 Pac. 6. 


45. MFrauds—Deceit.—Where owner of prop- 
erty induces contractor to construct house on 
such property by causing him to believe house 
was to be constructed for a corporation of 
which owner was an officer, the deception con- 
stituted actionable fraud.—Van Spanje v. Hos- 
tettler, Ind., 119 N. E. 725. 


46. Frauds, Statute of — Consideration. — 
Promise of defendant, in consideration of plain- 
tiff surrendering his claim against a corpora- 
tion, on payment of half of it, and not bringing 
bankruptcy proceedings against it, to pay the 
balance, is not a promise to pay the debt of 
another, within, the statute of frauds; detri- 
ment to holder of claim being consideration. for 
new promise of the other, though having no 
legal interest in the corporation, to pay the 
balance.—Whitaker v. Greene, R. IL, 103 Atl. 
779. 


47. Promise to Answer for Debt of Another. 
—Rev. Laws, c. 74, § 1, cl. 2, providing that no 
action shall be brought to charge person on 
special promise to answer for debt, default, or 
misdoings of another, had no application to con- 











tract whereby general agent of life insurance 
company on behalf of company employed sub- 
agent, agreeing to pay commissions.—Elwell 
Frage Mut. Life Assur. Co., Mass., 119 N. E. 


48. Gas—Contract.—Though act under which 
city contracted with complainant for furnish- 
ing of gas for 25 years at a fixed rate was in- 
valid, yet, where validity of contract was for 
many years recognized by municipal authorities 
after enactment of a new charter under which 
contract would have been valid, city cannot 
thereafter question contract.—Omaha Gas Co. v. 
City of Omaha, U. S. D. C., 249 Fed. 350. 


49. Husband and Wife—Agency.—=JIn action 
against a husband and wife for money lent, 
where plaintiff admitted that he had not re- 
quested the wife to sign the note, and that he 
made her a defendant because she owned a 
house, and that the money was used in buying 
a saloon in which he and the husband were part- 
ners, verdict was properly directed for the wife. 
—Folco v. Pitocchelli, R. I. 103 Atl. 789. 


50. Entireties——For husband and wife to 
take title by the entireties to houses in ex- 
change for a farm owned by, the entireties, and 
cash borrowed for the payment, part of loan 
being paid by lease of house, and balance se- 
cured thereon, held fraud on husband’s credi- 
tors, to extent of half of cash’ investment.— 
First State Bank of Milford v. Wallace, Mich., 
167 N. W. 887. ‘ 

51—wWife’s Earnings.— Where wife living 
with husband furnishes board and room to an 
outsider, the wife has no personal right to re- 
cover therefor in absence of assignment by hus- 
——— re Shaw’s Estate, Mich., 167 N. W. 
885. 

52. Insurance —:- Assessments.—That member 
promised wife in consideration of her paying 
the assessments that upon his death she should 
receive proceeds for herself and children did 
not necessarily imply an intent to give any 
legal claim thereto to the children.—Sipe v. 
Sipe, Kan., 173 Pac. 13. 

53. Benefit Society.—Provision of fraternal 
benefit association constitution that on failure 
to pay the assessment monthly insured “‘shall 
be suspended from the order, and his policy 
shall become null and void,” was self-execut- 
ing.— Sumerlin v. American Fraternal Stars, 
Mich., 167 N. W. 844. 

54: Benefit Society—Member of fraternal 
benefit society who had free access to all books 
and by-laws could not recover assessments 
paid, when society raised rates, on theory that 
in inducing him to become member, agent fraud- 
ulently represented that rates would not be 
raised, since the agent might honestly have be- 
lieved so, or might not have intended to deceive, 
and plaintiff could have informed himself from 
by-laws, etc., whether raise could be made.— 
Hollingsworth v. Supreme Council of the Royal 
Arcanum, N. C., 96 S. E. 81. ° 

55. Public Policy.—Notes given as part of 
contract of insurance made by non-resident and 
unlicensed agent of a foreign corporate insurer 
will not support recovery, since the contract 
is contrary to statute and not enforceable.— 
Ballentine v. Covington, S. C., 95 S. E. 92. 

56. Injunction — Contempt.— That defendant 
maintained an electric wire at a less distance 
from plaintiff's wires than was required by the 
Railroad Commission held not to constitute a 
contempt in violating an injunctional order for- 
bidding transmission of electricity. — Scatter- 
good v. Superior Court of California in and for 
Los Angeles County, Cal., 173 Pac. 110. 

57. Landlord and Tenant — Eviction—When 
defendant, which had procured exclusive right 
from plaintiff riparian owner, stopped taking 
sand and gravel from bed of navigable stream 
before expiration of term pursuant to orders 
of federal authorities in interests of naviga- 
tion, he was evicted by a paramount right, and 
was not thereafter liable for stipulated quar- 
terly payments.—McMorran Milling Co. v. C. 
Little Co., Mich., 167 N. W. 990. 

58. Negligence. — Where street railway 
company conducted amusement park for pur- 
pose of increasing its traffic, and as part of 
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park constructed a pool, it is liable for death 
of one drowned as result of structural defects 
in pool, even though it leased pool to one who 
for small sum operated same. — Southwestern 
me — Co. v. Thomas, U. S. C. C. A., 249 
‘ed. i 


569.——-Quiet Enjoyment.—Measure of damages 
for interruption of tenant’s quiet enjoyment by 
landlord is difference between value of use of 
property as furnished by landlord and: rent re- 
served—that is, diminished value of use—loss of 
profits being usually regarded as too contin- 
gent, remote, or speculative—~Matzgar v. Ar- 
a Building & Realty Co., Wash., 173 Pac. 
47. 


60. Repairs.—Where, under lease not re- 
quiring the landlord to make repairs, the tenant 
was having an automatic elevator gate repair- 
ed, the landlord agreeing to pay only the extra 
expense for widening it, plaintiff, injured be- 
cause of the gate not working, could not re- 
cover therefor from the landlord as having re- 
assumed control of the gate.—Sorenson v. Kal- 
amazoo Auto Sales Co., Mich., 167 N. W. 982. 


61. Libel and Slander — Privilege. — Where 
plaintiff's sister wrote an unobjectionable tet- 
ter to plaintiff's mother-in-law, referring to 
plaintiff, a letter volunteered in reply, by de- 
fendant, the mother-in-law’s sister, containing 
matter libelous per se as to plaintiff was not 
protested by any claim of privilege—Fahne- 
stock v. Townsend, N. R., 170 N. R. S. 536. 

62. Mandamus—Remedy.—The mere fact that 
the Land Department at Washington might re- 
fuse a re-selection of lieu land where base land 
has been released from a national forest does 
not prevent award of writ of mandamus to com- 
pel the surveyor general of the state to make 
the re-selection, where petitioners had the clear 
right te a re-selection—Walker v. Kingsbury, 
Cal. 173 Pac. 95 

63. Master and Servant — Evidence.—Where 
railroad employe was injured while bending 
over, inserting stuffing and grease in journal 
boxes of cars, and there was testimony that at 
time of injury cars were sent down adjoining 
track with doors hanging or sticking out, ques- 
tion whether he was struck by such an obstruc- 
tion was properly submitted to the jury.—New 
York Cent. R. Co. v. Gapinski, U. S. C. C. A,, 
249 Fed. 346. . 

64. Independent Contractor.—Where appli- 
eant took contract to haul dirt at a price per 
load, and respondent regulated hours, inspected 
each load, and gave directions where to get and 
where to deposit each load, and had right to 
discharge applicant, he was not an independent 
contractor, but an employe, entitled to work- 
men’s compensation when injured.—Van Simaeys 
v. George R. Cook Co., Mich., 167 N. W. 925. 

65. Innkeeper.—In action by patron of res- 
taurant for assault by waiter, liability was not 
to be tested by the liability of an innkeeper 
to his guest, because a restaurant is not an 
inn; the business resembling more nearly that 
of a storekeeper..—Davidson v. Chinese Repub- 
lic Restaurant Co., Mich., 167 N. W. 967. 

66. Notice of Accident.— Where employe 
wounded his finger and continued work until 
some days later his finger and arm became in- 
fected, when he reported to his employer in 
good faith that he had rheumatism, and he did 
not give written notice of the accident until 
more than two months after the accident, a 
finding that the employer was not prejudiced 
by failure to give notice was not supported by 
the facts.—Hynes v. Pullman Co., N. Y., 119 N. 
E. 706. 














67. Respondeat Superior.—If husband and 
wife owning automobile, arranged with third 
person to drive it on outing for their adult 
paralytic son, and he collided with plaintiff, the 
husband and wife were liable, on theory of 
master and servant.—Houseman v. Karicofe, 
Mich., 167 N. W. 964. 

68.——Scope of Employment.—The proprietor 
of a restaurant was not liable for injuries to a 
customer whom the head waiter requested to 
leave, who then struck the head waiter, who in 
turn struck the customer, regardless of whether 
the waiter in attempting to eject the customer 
was acting within the scope of his employment, 








—Davidson v. Chinese Republic Restaurant Co., 
Mich., 167 N. W. 967. 

69. Willful Misconduct.— Death of motor 
truck chauffeur from blow of fellow servant, 
whom he had provoked to fight, is caused by 
willful misconduct, within Workmen’s Compen- 
sation law, § 10.—Stillwagon v. Callan Bros., N. 
Y., 170 N. Y. S. 677. 


79. Workmen’s Compensation Act.—Where 
owner of building in need of repairs called up 
general contractor and asked him to do work, 
and contractor sent plasterer in habit of doing 
odd jobs for him, charging by hour or job, such 
plasterer was not in employ of contractor with- 
in Workmen’s Compensation Act.—Woodhall v. 
Irwin, Mich., 167 N. W. 845 


71. Workmen’s Compensation Act.—Under 
Workmen's Compensation Act, pt. 2, § 7, wife 
living with her husbnad, since deceased, when 
he was injured, is conclusively presumed to 
have been wholly dependent upon him.—Bott’s 
Case, Mass., 119 N. E. 7565. 


72. Workmen’s Compensation Act.—In pro- 
ceeding for compensation for death of fireman 
employed by sugar company which operated 
about 60 days in the fall of each year, em- 
ployment was seasonable, and compensation 
should have been computed under fourth classi- 
fication in Employers’ Liability and Workmen's 
Compensation Act, pt. 2, § 11—Cramer v. West 
Bay City Sugar Co., Mich., 167 N. W. 843. 


73. ‘Workmen’s Compensation Act.—In de- 
termining the question of dependency under 
Workmen's Compensation Act, the question must 
be decided as of the time of the injury, and 
evidence that father of the deceased employe 
lost his health after the employe’s death, and 
was forced to give up his employment, was 
immaterial.—Engberg v. Victoria Copper Min- 
ing Co., Mich., 167 N. W. 840. ; 


74, Workmen’s Compensation Act.—To en- 
title a claimant to compensation for injury 
arising “out of” his employment, the causative 
danger must be peculiar to the work and in- 
cidental to character of the business, and, 
though it need not have been foreseen, yet af- 
ter the event it must appear to have originated 
in a risk connected with employment and to 
have followed as a rational consequence.—Ma- 
7 v. Detroit United Ry., Mich., 167 N. W. 




















75. Municipal Corporations — Contract. — 
Where charter of city authorized- mayor and 
council to provide by ordinance or contract with 
any competent party for supplying and furnish- 
ing of gas, contract extending for reasonable 
period is valid, and authority of the mayor 
and council is not impliedly limited to the offi- 
cial life of the council enacting the ordinance. 
—Omaha Gas Co. v. City of Omaha, U. S. D. C., 
249 Fed. 350. 


76. Street Asessments.—Where a contract 
for street improvements provided that an as- 
sessment should be levied after two blocks of 
the improvements was completed,:a material- 
-man, who had furnished material used in the 
two blocks, but had not filed his claim therefor 
within 30 days of the completion of such two 
blocks, was not deprived of his remedy, where 
his claim was filed within 30 days after the 
completion of the total improvement. — Hub 
Hardware Co. v. Aetna Accident & Liability Co., 
Cal., 173 Pac. 81. . 

77. Traffic Officer.—Automobilist, following 
in line of and within three feet of a motor 
car ge | eight to ten miles an hour, cannot 
recover for damage done by the sudden stop- 
ping of such motor car at a street intersection 
where there was a traffic officer.—Phillips v. 
Thornton, N. Y., 170 N. Y. S. 3. 


78. Negligence — Contributory Negligence. — 
Where an automobile collided with street car, 
contributory negligence on part of driver of 
automobile will preclude recovery of damage 
to automobile; Laws 1910, c. 135 (Hemingway’s 
Code, §§ 502, 503), applying merely to personal 
injuries, and not to damage to property.—Krebs 
v. Pascagoula Street Ry. & Power Co., Miss., 
78 So. 753. 

79. Officer—Policeman.—Policemen of incor- 
porated village, charter and ordinance of which 
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neither created police force nor provided for 
policemen, appointed by resolution of council 
held not an “official” of the village within 
Workmen’s Compensation Act, pt. 1, § 7.—La 
Belle vy. Village of Grosse Pointe Shores, Mich., 
167 N. W. 923. 


80. Parent and Child—Public Policy.—While 
recovery by parent for death of child is com- 
pensatory, parent may show that he educated 
child under agreement that child should return 
advances, though agreement was unenforceable 
as contract.—Southwestern Gas & Electric Co. 
v. Thomas, U. Cc. C. A, 249 Fed. 325. 


81. Physician and Surgeon — Evidence. —In 
action against physician for negligence in treat- 
ing newly born child, whereby he became blind, 
testimony relating to child’s home, and whether 
treatment there would have been proper, or 
would have been more efficient and desirable 
in hospital, was properly excluded.—Medlin v. 
Bloom, Mass., 119 N. E. 773. 


82. Principal and Agent—Implied Authority. 
—One employed as an outside salesman of a 
wholesale grocery necessarily had the implied 
authority to take orders for future delivery.— 
Falletti v. Carrano, Conn., 103 Atl. 753. 

83. Receivers—Compensation.—That receivers 
operated interurban railroad for 18 cents per 
car per mile, where similar properties cost 
as much as 28 cents per-car per mile, was suffi- 
cient answer to the complaint of creditors that 
on account of inefficient management the receiv- 
ers were not entitled to further compensation.— 
Crawford v. Seattle, R. & S. Ry. Co., Wash., 173 
Pac. 32. 

84. Sales—Consummation of.—Where parties 
had agreed on all terms of sale of narcotic 
drugs in violation of Harrison Act, and only 
payment and delivery remained, sale was prop- 
erly treated as consummated.—Hammer v. Unit- 
ed States, U. S. C. C. A., 249 Fed. 336. 

85. Contract.—Contract of sale of “Mon- 
asto or Heyden brand of saccharin, 500 times 
the sweetness of sugar,” held satisfied by ten- 
der of goods of that quality made by the Hey- 
den Chemical Company, though boxes bore label 
of its subsidiary company.—Coff-Garrod Co. v. 
Dodwell & Co., Zoo G00 Me 2. we. S38. 

86. Warranties. — Repeated assertions by 
seller that a motor truck would carry three 
tons were warranties, where buyer, although 
familiar with automobiles, had no opportunity 
of testing its carrying capacity and believed 
and relied upon seller’s statements, and would 
not have purchased truck except for such rep- 
resentations.—Hackett vy. Lewis, Cal., 173 Pac. 
111. 








87. Street Railroads—Alighting Passenger.— 
Warning to alighting passengers by conductor 
of street railway’s car, if confined to car fol- 
lowing, and not directed to one coming in op- 
posite direction on other track, was no assuc- 
ance of safety in such particular, and no evi- 
dence of conductor’s negligence as to such other 
ear, which struck and killed passenger who had 


alighted.—Mercier vy. Union St. Ry. Co., Mass., 


119 N. E. 764. 

88. Contributory Negligence.—Where plain- 
tiff, driving a motorcycle at three or four miles 
per hour, looked just before crossing track 
and saw a moving street car 20 to 30 feet away, 
and proceeded to cross and was struck, he was 
guilty of contributory negligence.—Di Orio v. 
Philadel-hia Rapid Transit Co., Pa. 103 Atl. 
828. 





89.———_W arning.—Though driver of automobile 
about to go upon street railway’s track could 
rely to some extent on not hearing whistle of 
approaching car, he and his passengers could 
not depend entirely upon absence of whistle. 
—Pigeon v. Massachusetts Northeastern St. Ry. 
Co., Mass., 119 N. E. 762. 

90. Taxation— Charitable Association.—Ma- 
sonic and Eastern Star lodges and association 
thereof for management of building held char- 
itable associations, whose purposes were strict- 
ly charity, within Const. art. 10, § 5, and Rev. 
St. 1908, § 5545, exempting from taxation build- 
ings used exclusively for charitable purposes. 
—Horton v. Colorado Springs Mesonic Bldg. Soc., 
Colo., 173 Pac. 61. 





91. Telegraphs and Telephones—Pleading and 
Practice.—A complaint by an abutting property 
owner against a telephone company for damages 
for the maintenance of a telephone line erected 
over such property before plaintiff became the 
owner thereof is demurrable, where it merely 
states that plaintiff had not given his consent, 
but does not allege that consent to the main- 
tenance of the line was not given by plaintiff’s 
predecessor in title, in view of Pub. Acts 1917, 
c. 310 (Gen. St. 1902, §§ 3903-3907).—Mitchell 
v. Southern New England Telephone Co., Conn., 
103 Atl. 754. 


92. Trusts—Removal of Trustee.—In a _ suit 
by a trustee under a non-intervention will to 
remove his co-trustee on the ground of lack 
of harmony, it is within the discretion of the 
trial court to refuse to remove where a legal 
decision has settled the only difference between 
the trustees.—Cornett v. West, Wash., 173 Pac. 


93. Vendor and Purchaser—‘Complete Sale.” 
—A contract whereby owner agrees to sell 
property and other party to buy it for a certain 
price within certain time, the purchaser deposit- 
ing a sum as part purchase price, is not a 
complete “sale,” but only an “agreement for 
sale’” with a payment of earnest money.—Ma- 
loney v. Aschaffenburg, La., 78 So. 761. 

94. Reservation.— Where mortgagor, his 
grantor, and the mortgagte agreed to reserva- 
tion of timber by grantor, subject to the mort- 
gage, and the mortgagor insured the buildings 
for the benefit of himself and the mortgagee, 
and there was a loss, it was proper, as between 
mortgagor and mortgagee and the grantor, to 
use the money'in restoring the buildings; and 
the grantor was entitled to have the proceeds 
not used in restoring buildings applied to the 
mortgagor’s notes and interest due, and not 
to another independent debt of the mortgagee. 
—Cilley v. Herrick, Me., 103 Atl. 777. * 

95. Waters and Water Courses—Public Serv- 
ice Commission.—A_ return to a water company 
of 44% per cent on its capital invested is inade- 
quate and unreasonable, if the valuation of 
the Utility Commission was _ correct. — Kent 
Water & Light Co. v. Public Utilities Commis- 
sion, Ohio, 119 N. E. 731. 

96. Wills — Construction. — Where testator 
purchased a tract of,land and later an adjoin- 
ing tract, and then erected a house on the first 
tract, fencing in both tracts for a lawn, his 
devise of it as “my house” included both tracts. 
—Hartfield v. Pennsylvania Co. for Insurance on 
= and Granting Annuities, N. J., 103 Atl. 








97. Remainder.—Where a will, after de- 
vising a life estate, directed remainder of testa- 
tor’s estate to be sold and divided between 
four legatees, and that legacies lapsed by death 
or refusal to accept to become part of residuary 
estate, legacies held to vest on testator’s death: 
payment being postponed during life tenancy.— 
Hammett v. Wright, R. I, 103 Atl 796. 

98. Trust.—Will bequeathing “all the rest, 
residue and remainder of my estate to my 
executor to pay my funeral expenses, say mass- 
es and put a modest tombstone over my re- 
mains,” did not grant an estate personally to 
the executors, but created a trust, for which 
executors were bound to account.—Petition of 
Seitz, N. Y., 170 N. Y. S. 635. 

99.——Undue Influence.—A_ will, giving $300 
each to a sister and son of such sister, and 
only $5 to testatrix’s son, showed no undue in- 
fluence, where sister had taken care of testa- 
trix’s son for 11 years, and he had embittered 
testatrix towards him.—In re Weber’s Estate, 
Mich., 167 N. W. 937. 

100. Whole Blood.— Where testator was 
survived by four brothers and the children of 
one sister, who had deceased, kindred of the 
whole blood, and six brothers and two sisters, 
kindred of the half-blood, and his will devised 
the remainder of his estate, after his wife’s 
death, “in equal shares to my several brothers 
and my sister, * * * and to the children of any 
of said brothers or sisters who may have de- 
ceased,” only those of the whole blood took 
the estate——Mullaney v. Monahan, Mass., 119 
N. EB. 755. 
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